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New “Independence” Requirements for
Compensation Committees and Advisers

Kane Kessler is a midsize
law firm located in Midtown
Manhattan, serving clients
throughout the United States
and globally. Kane Kessler
has been in the business of
providing exceptional legal
services to its clients for over
80 years, with experienced and
specialized lawyers practicing
in many areas of the law. At
Kane Kessler, we take pride in
delivering personal attention to
each and every client and in our
ability to offer a wide range of
experience and knowledge in
many legal specialties to help
your business grow and prosper.

As previously reported in our September
2012 newsletter, the U.S. Securities and
Exchange Commission (“SEC”), pursuant
to the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank”),
directed national securities exchanges to
adopt listing standards to implement certain
independence standards for compensation
committee members, as well as compensation
consultants and advisers to such committees.
On January 11, 2013, the SEC approved
without changes the listing standards
adopted by the New York Stock Exchange
(“NYSE”) and the NASDAQ Stock Market
(“Nasdaq”) with respect to the independence
of compensation committee members
and their advisers. (See SEC Release Nos.
34-68639 and 34-68640.)
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Compensation Committee Independence
The NYSE previously required that all members of the compensation committee
be “independent.” Although Nasdaq did not previously require that
listed companies have a compensation committee, under the new rules
Nasdaq-listed companies will be required to have a compensation
committee of at least two (2) independent directors and a committee charter.
In addition to the existing independence standards already applicable to directors
of NYSE- and Nasdaq-listed companies, both the NYSE and Nasdaq
new rules require that board of directors (“Board”) members serving on
compensation committees must meet a higher standard of independence.
In addition, the Board must evaluate such committee members’
“independence” by considering (i) the source of compensation of the director,
including any consulting advisory or other compensatory fees paid
by the listed company, and (ii) whether the director has an affiliate
relationship with the listed company, a subsidiary of the listed company or an
affiliate of a subsidiary of the listed company.
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New “Independence” Requirements continued
For NYSE-listed companies, these additional factors are to be (v) any stock of the listed company owned by the adviser; and
evaluated on a facts-and-circumstances basis with no bright-line (vi) any business or personal relationship of the adviser or the
standard. However, for Nasdaq-listed companies, directors will adviser’s employer with an executive officer of the listed company.
not be considered independent for compensation committee
purposes if the director has received any consulting, compensatory Under the Nasdaq rules, an evaluation of the foregoing six
or advisory fees from the issuer or a subsidiary (except for ordinary factors (which are identical to those proposed in the SEC rule
directors’ fees). Director and officer questionnaires may need to under Dodd-Frank) is sufficient. However, the NYSE requires
consideration of all factors relevant
be revised to provide the Board with
to an adviser’s independence,
New
rules
require
that
.
.
.
Board
the information necessary to make
the foregoing six factors.
the required determinations.
members serving on compensation including
Neither rule requires an evaluation of
committees must meet a higher
advisers providing services to certain
Each of the NYSE and Nasdaq
broad-based plans that are generally
rules provides for a limited cure
standard of independence.
available to all employees. Significantly,
period for compensation committee
neither
the
NYSE
nor
Nasdaq
requires that compensation advisers
members who cease to be independent for reasons outside
their control. Additionally, Nasdaq allows for the actually be independent—merely that the committee evaluates
possibility of one (1) nonindependent member if there are independence prior to selecting an adviser.
at least three (3) members on the compensation committee
and the Board determines that it is in the best interests of Effective Dates
the company to have such nonindependent member and Listed companies will need to comply by July 1, 2013, with
publicly discloses the reasons for this determination.
the rules relating to a compensation committee’s consideration
of independence factors before selecting an adviser. The rules
Evaluation of Compensation Committee Adviser’s Independence relating to compensation committee member independence
Under the new NYSE and Nasdaq rules, compensation and, in the case of Nasdaq-listed companies, compensation
committees must also evaluate the independence of compensation committee establishment need to be in place by the first annual
advisers (including legal counsel other than in-house counsel). meeting of stockholders that occurs after January 15, 2014, or
Under the rules of both stock exchanges, the Board must consider October 31, 2014.
the following six factors: (i) the provision of other services to the
listed company by the adviser’s employer; (ii) the amount of fees Kane Kessler, P.C., advises boards of directors of NYSE- and
received from the listed company by the adviser’s employer, as a Nasdaq-listed companies in complying with SEC and stock
percentage of the total revenue of the employer; (iii) the policies and exchange regulations.
procedures of the adviser’s employer that are designed to prevent
conflicts of interest; (iv) any business or personal relationship Jeffrey S. Tullman is Co-Chair and Peter Herman is Counsel
of the adviser with members of the compensation committee; in the Firm’s Corporate and Securities practice group.
Jeffrey can be reached at jtullman@kanekessler.com or (212)
519-5101. Peter can be reached at pherman@kanekessler.com
or (212) 519-5118.
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NYC Council Passes Sick Leave Act
On May 8, 2013, the New York City Council passed
an Earned Sick Time Act (the “Sick Leave Act”), which
will require New York City employers with more than 20
employees to provide a minimum of one (1) hour of paid
sick leave for every 30 hours of work. The law is scheduled
to go into effect on April 1, 2014. By October 15, 2015,
employers with 15 or more employees will be required
to provide one (1) hour of paid sick leave for every 30
hours of work. Employers who do not meet the minimum
number of employees to require paid sick leave will still
have to provide a minimum of five (5) unpaid sick days
per year. The effective dates are contingent on certain
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economic conditions in New York City being met by the
end of 2013. Mayor Bloomberg has threatened to veto the
Sick Leave Act, but it passed City Council by such a wide
margin (45–3) that a veto override is expected.
Assuming that the Sick Leave Act withstands the
threatened veto, Kane Kessler will provide further detail
in the next issue of the Newsletter. In the meantime, for
further information, please contact Judith A. Stoll of
the Firm’s Labor and Employment practice group at
(212) 519-7165 or jstoll@kanekesler.com.

PRIVACY SHATTERED: Emails in the Workplace
Suppose you intend to bring a legal claim against your In addition to the employee handbook containing these key
employer and you have retained a private attorney to advise you elements, the company should also ensure that all its
and pursue the claim. For convenience, you communicate with employees are informed of this policy. The best way to do so is to
your attorney during working hours from your office computer. distribute to each employee the company handbook containing
After you bring your lawsuit, to your dismay, your employer the electronic access policy and to require each employee
impounds your office computer and reviews and downloads to sign and date an acknowledgement form confirming
all your private communications with your lawyer, revealing that the employee has received the handbook, has read it,
your entire legal strategy, your lawyer’s impressions of your case understands it and agrees to abide by all policies set forth therein.
and an evaluation of what your claims are worth. Your
attorney vigorously protests that the attorney-client privilege The lessons to be learned from these principles are that (1)
shields these private communications, demands that they all the employee must be extremely careful not to send or receive
be returned and that your employer’s lawyer be disqualified private emails that the employee would otherwise claim to
for reviewing privileged documents. That argument is be privileged, for the attorney-client privilege will be waived
for communications sent from or
unavailing,
however,
The
attorney-client
privilege
will
be
received through an office computer.
because your employer
maintains an electronic waived for communications sent from or Instead, the employee should utilize
personal email account for that
access policy that was
received through an office computer. apurpose;
(2) the employer should
disseminated
to
all
develop
an
appropriate electronic
employees, including you, advising that employees of the
company have no expectation of privacy in emails sent or access policy containing the points noted above, include
received through their company computer.1 These legal it in its employee handbook, distribute that handbook
principles present a cautionary tale for persons who are not to all employees and receive back a signed acknowledgement
careful in the way they communicate with their counsel. The from each employee that confirms agreement to the policy.
absence of privacy attaching to these kinds of privileged
communications extends to all forms of emails received through
1
See, e.g., Scott v. Beth Israel Medical Center, Inc., 17 Misc.3d 934, 847
the company computer system, such as communications of a
N.Y.S.2d 436 (Sup. Ct. N.Y. Co. 2007); In re Reserve Fund Securities
personal nature or about other job opportunities.
and Derivative Litigation, 275 F.R.D. 154 (S.D.N.Y. 2011); United States
In order for an employer to claim that emails to and
from office computers are not private, it must have in
place an appropriate electronic access policy, typically
included in its employee handbook or manual. At a
minimum, such a policy should contain the following points:
• company computers are to be used for business purposes
only, not for personal use;
• employees should have no expectation of privacy for
communications sent to or received by office computers;
• all information that goes through company computers
is the property of the firm;
• the company reserves the right to monitor, retrieve, copy and
disseminate all information that goes through employees’
office computers.

v. Finazzo, 2013 U.S. Dist. LEXIS 22479 (E.D.N.Y., Feb. 19, 2013). As
one court aptly observed, an employee emailing her lawyer from her work
computer “is akin to consulting her attorney in one of defendant’s
conference rooms, in a loud voice, with the door open, yet unreasonably
expecting that the conversation overheard by [her employer] would be
privileged.” Holmes v. Petrovich Development Co., LLC, 191 Cal.App.4th
1047, 1068, 119 Cal.Rptr.3d 878, 896 (Ct. App. 2011).

Jeffrey H. Daichman is Co-Chair of the Firm’s Litigation
practice group. Jeffrey can be reached at (212) 519-5142 or
jdaichman@kanekessler.com.
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The
Taxman
Cometh
FATCA: The IRS’ New
Weapon Against Tax Evasion
The U.S. government has added a new arrow to its quiver
to fight tax evasion—the Foreign Account Tax Compliance
Act (FATCA) which was enacted in 2010. Many FATCA
provisions become effective on January 1, 2014.
FATCA is remarkable in the sense that it is an effort by
the U.S. government to fight U.S. tax evasion globally by
extending its tentacles beyond the borders of the United States
through intergovernmental agreements (“IGAs”). The purpose
of which is to have foreign governments involved in tracking
U.S. taxpayers who evade taxes in the U.S. by hiding assets
abroad. To date, the U.S. has entered into a number of IGAs.

Under Model II local banks are required to waive local bank
secrecy laws and to enter into an “FFI agreement” with the
IRS to meet the FATCA-required obligations. This model
also requires the foreign jurisdiction upon request to provide
the IRS with specific information with respect to recalcitrant
account holders.
From a compliance point of view, FATCA requires U.S.
payers, the U.S. entities that make payments to foreign
payees, to maintain very burdensome documentation and to
put in place very detailed procedures.

The importance of FATCA cannot be overstated. On April
FATCA’s intent is to keep U.S. persons from hiding assets 30, 2013, the Justice Department announced that on April
overseas. Any U.S. entity, not just financial institutions, 29 a federal judge entered an order authorizing the IRS to
that makes a payment of U.S.-source income to a foreign serve a summons on Wells Fargo N.A., the purpose of which
entity must consider whether it is subject to FATCA. Foreign is to identify U.S. taxpayers who hold or held interest in
financial institutions (FFIs) and some nonfinancial foreign offshore accounts through Wells Fargo N.A.’s
institutions (NFFIs) are required
correspondents domiciled in
to enter into an agreement “The Department of Justice and the IRS tax havens.
with the IRS to identify U.S.
are committed to global enforcement “The Department of Justice
persons who have accounts
in either non-U.S. financial to stop the use of foreign bank accounts and the IRS are committed
to global enforcement to
to evade U.S. taxes.”
or other non-U.S. entities.
stop the use of foreign bank
Failing to enter into such an
accounts
to
evade
U.S.
taxes,”
said
Kathryn Keneally, Assistant
agreement could trigger severe consequences. The
Attorney
General
for
the
Justice
Department’s
Tax Division.
institution would be subject in the U.S. to a 30% withholding
tax on any payment made to its proprietary account. “This summons is a visible indication of how we are using the
This 30% withholding is actually a penalty, not a tax, which many tools available to us to pursue this activity wherever it is
means that it cannot be reduced to a lower rate should a occurring. Those who are still hiding should get right with
their country and their fellow taxpayers before it is too late.”
double-income tax treaty be otherwise applicable.
Recognizing that one size does not fit all, the Treasury has
developed two models of IGA.
Under Model I the foreign jurisdiction will pass legislation
requiring all resident financial institutions to report the
FATCA-required information to the local tax authorities,
which will exchange the information with the U.S. under an
existing double taxation or tax information exchange agreement.
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FATCA is one of the most powerful tools available to the
IRS and the Justice Department. If you think that FATCA
is applicable to you, don’t wait until the last minute to find
out. Kane Kessler, P.C. provides tax advice in structuring
complex U.S. and international business transactions.
Jean-Pierre Lavielle is Senior Counsel to the Firm,
specializing in domestic and international taxation.
Jean-Pierre can be reached at (212) 519-5163 or
jlavielle@kanekessler.com.

To Tweet or Not to Tweet:
Regulation FD and the Use of Social Media
On April 2, 2013, the Securities and Exchange Commission in the SEC’s 2008 guidance relating to the disclosure of
(the “SEC”) issued guidance on the use of social media, such information through company websites also applies to
as Facebook and Twitter, by public companies to disseminate disclosures made through social media.
material company information as a means of complying with
Regulation Fair Disclosure (“Regulation FD”). Regulation Public companies that are interested in using social media as
FD is intended to provide all investors with simultaneous a channel for disseminating material company information
access to material information. Generally, Regulation FD must first determine that such social media channel
prohibits public companies from selectively disclosing has a sufficient enough following to ensure a broad and
material nonpublic information to stockholders or securities nondiscretionary dissemination of the information. And second,
market professionals prior to disclosing that information to it must clearly identify to the public that it will be using this
the general investing public to prevent them from having an social media channel as a source of new company information
identifying it as such in
unfair advantage in trading
The SEC . . . did confirm that a public by
its
investor
relations website,
a company’s stock.
company could disclose information through SEC filings, press releases and
The SEC’s guidance
social media . . . to satisfy its disclosure public conference calls.
was issued as part of a
obligations under Regulation FD...
Last, of course, exchange-listed
report of its investigation
companies must continue to
relating to Netflix, Inc.’s, chief executive officer,
comply
with
NYSE
and
NASDAQ
rules governing press
who used his personal Facebook page to announce that
Netflix had streamed a record amount of hours of content releases and public disclosures, which generally require,
in a one-month period. The post was not accompanied by among other things, that companies notify such exchanges
a press release, a Form 8-K, a post on the Netflix website or prior to releasing material company information.
even a post on Netflix’s Facebook page. The investor public Kane Kessler represents public companies in connection
had not been previously notified that Netflix would use its with the creation and implementation of policies and
CEO’s Facebook page to disclose company information.
protocols to comply with SEC regulations and NYSE and
Although the SEC decided not to bring an enforcement
action against Netflix, it did confirm that a public company
could disclose information through social media, such as
Facebook or Twitter, to satisfy its disclosure obligations
under Regulation FD and that the principles identified

ALERTS

NASDAQ rules.

Jeffrey S. Tullman is Co-Chair and Jonathan A. Zalkin is an
Associate in the Firm’s Corporate and Securities practice
group. Jeffrey can be reached at jtullman@kanekessler.
com or (212) 519-5101. Jonathan can be reached at
jzalkin@kanekessler.com or (212) 519-5195.

Minimum Wage Increase in New York State
In the early morning hours of March 27, 2013, the New
York State Legislature passed a state budget which, among
other things, amends Section 652 of the New York Labor
Law to increase the minimum wage for all employees
in the New York State. The minimum wage will increase
gradually over the next three (3) years, as follows:
December 31, 2013 – $8.00 per hour
December 31, 2014 – $8.75 per hour
December 31, 2015 – $9.00 per hour
A new minimum cash wage and tip credit and new meal
and lodging credits for food service workers and service

employees was not set by the amended law but was referred
to the commissioner of labor who will promulgate an order
within the next six (6) months setting these amounts.
However, the amended law provides that in no event may
the maximum tip credit, when combined with the cash
wage, be less than the minimum wage rate then in effect.
We will provide updated information in the Newsletter as
soon as the commissioner issues an order setting these new rates.
If you have any questions about the new minimum wage,
please contact David R. Rothfeld, Judith A. Stoll, Lois M.
Traub, Niki Franzitta or Alexander Soric of the Labor and
Employment practice group.
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NYC LAW PROHIBITS
in Employment Against
On March 13, 2013, the New York City Council passed legislation
amending the New York City Human Rights Law (the “NYCHRL”)
to prevent discrimination against the unemployed who apply for
employment with New York City employers. The legislation amends
the current NYCHRL, which prohibits discrimination based on a
number of protected classes, such as race, religion, age, gender, sexual
orientation and disability. The amendment effectively creates a new
protected class, that of the “unemployed.” “The unemployed” are
defined in the amendment as individuals who do not have a job, are
available for work and are seeking employment. As Mayor Bloomberg
stated in opposing the legislation, this amendment may further
increase already substantial levels of employment litigation in New
York City, without having any positive impact on employment.
The NYCHRL, as amended, is the most expansive of its kind in the
country. In addition to providing the New York City Commission
for Human Rights (the “Commission”) with the authority to
investigate and prosecute claims of
discrimination against the unemployed,
it is also the first to give a private right of
action to unemployed individuals whose
job applications are rejected. With this
amendment, individuals who believe that
they have been discriminated against in
hiring because of their status as unemployed have the right to file a
complaint with the Commission within one (1) year of their rejection
from employment or, alternatively, bring a private action in court
within three (3) years of their rejection. The law also gives the
Commission and private individuals the right to sue an employer when
the employer’s policies or practices allegedly have a disparate impact on
the unemployed as a class.

Ironically, the
opposite effect of
drafters by enco
to favor inter

The amendment provides that employers (entities with more than
four [4] employees) and employment agencies “shall not base an
employment decision with regard to hiring, compensation, or the
terms, conditions or privileges of employment on an applicant’s
unemployment.” It also prohibits advertisements stating or indicating
that being currently employed is a job requirement or that the
employer or agency will not consider individuals based on their
status as unemployed. The law does, however, permit employers and
agencies to consider “substantially job-related qualifications” such
as professional licenses, minimum levels of education or training, or
professional, occupational or field experience.
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DISCRIMINATION
the unemployed
There are certain exemptions in the law, including priorities given to those who are currently employed
by the employer and for employers who are subject to a collective bargaining agreement. Ironically,
the law may have the opposite effect of that intended by its drafters by encouraging employers to
favor internal candidates.
To avoid liability, employers should carefully review their hiring practices and the practices of any
outside employment agencies they may use to avoid the appearance of screening applicants based
on unemployment status or otherwise eliminating unemployed individuals from consideration.
Employers should avoid oral comments during interviews or any post-interview written
comments about an individual’s employment status. Employers may also consider adding a
statement on their employment application that unemployment is not a bar to employment.
Employers should thoroughly document the nondiscriminatory reasons for their hiring
decisions and retain records. A potential employer may continue to consider work history as
long as it is job related and may hire the candidate with the most relevant work experience and
qualifications. Applications should be retained for three (3) years, which is the period of time
during which an individual can bring a private lawsuit. Of course, employers or agencies
should not place advertisements restricting applicants to those currently employed.

law may have the
that intended by its
uraging employers
nal candidates..

The penalties for failure to comply are significant.
Kane Kessler, P.C.
1350 Avenue of the Americas
Upon finding a violation, the Commission may
New York, NY 10019
order the employer to pay back pay and front
(212) 541-6222
pay or it may order the employer to hire the
www.KaneKessler.com
individual in lieu of ordering front pay. The
_________________
Commission may also impose a civil penalty
of up to $125,000 and liquidated
The information contained in this
damages of up to $250,000 for willful acts. Violation of an order may result in
Newsletter
is of a general nature
civil penalties of up to $50,000 and an additional penalty of up to $100 a
and does not constitute legal advice.
day and may subject an employer to a verdict of guilty of a misdemeanor,
Under
the rules of certain jurisdictions,
imprisonment of up to one (1) year and a fine of $1,000. In a private lawsuit
this
material
may be considered attorney
brought in court by an individual, damages can consist of back pay, front
advertising. Consultation with our
pay or reinstatement, emotional distress damages, punitive damages and
attorneys
is recommended before taking
attorneys’ fees. The law also prohibits retaliation against individuals who
any action based on any of this
exercise their rights under this new amendment.
information. To comply with the
The law becomes effective on June 11, 2013, (90) days after
requirements imposed by the IRS and
its enactment.
Treasury Department rules governing tax
practice, we inform you that any advice
contained herein is not intended or written to be
Lois M. Traub is Counsel to the Firm and practices in the
used and cannot be used by a taxpayer to (i) avoid
Firm’s Labor and Employment practice group. Lois can be
tax penalties or (ii) promote, market or recommend
reached at (212) 519-5120 or ltraub@kanekessler.com.
to another person any transaction or matter addressed
herein. You are receiving this Newsletter because you
are or have been a client or friend of our Firm.
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Firm News...
FIVE KANE KESSLER LAWYERS NAMED
“SUPER LAWYERS”
Congratulations to S. Reid Kahn (Litigation practice
group), Jeffrey H. Daichman (Litigation practice group),
David R. Rothfeld (Labor and Employment practice group),
Robert Lawrence (Corporate and Securities practice group)
and Adam Cohen (Intellectual Property practice group) who
have all been named Super Lawyer for 2013.
JEAN-PIERRE LAVIELLE JOINS FIRM
Jean-Pierre S. Lavielle joined Kane Kessler on April 1, 2013,
as Senior Counsel. Jean-Pierre specializes in domestic and
international taxation and in European Union directives.
He advises international companies doing business in the
United States and U.S. companies involved in business
abroad. His practice ranges from start-ups to multi-billion
dollar listed companies, in a wide variety of industries,
including retail, manufacturing, financial services, technology
and other industries. Mr. Lavielle has substantial experience
in domestic and cross-border transactions such as mergers
and acquisitions, divestitures, reorganizations and transfer
pricing issues.
Because he has one foot in the United States and the other
in France, he understands and helps bridge the cultural
differences in French and American companies faced with
doing business in each other’s markets.
SPEAKING ENGAGEMENTS
David R. Rothfeld, of the Firm’s Labor and Employment
practice group, participated in Cornell University’s Labor
and Employment Roundtable presented by the Center for
Hospitality Research, sponsored by Hilton Worldwide and
supported by Cornell University’s School of Industrial and
Labor Relations on May 5 and 6, 2013.
ACHIEVEMENTS
The Firm’s Corporate and Securities practice group
represented a manufacturer of protective products
and equipment primarily for law enforcement and
the military in its successful acquisition of a British
Columbia-headquartered manufacturer of lifesaving
equipment for recreational, military, law enforcement and
industrial users in the marine and aviation environments
for approximately $25 million.

The Firm’s Corporate and Securities practice group
represented a manufacturer of protective products and
equipment primarily for law enforcement and the military
in its successful purchase from a Lithuanian manufacturer
of assets related to the manufacturing of body armor, body
armor carriers, flight suits, survival suits and related products.
The Firm’s Corporate and Securities practice group
represented a global public company in the successful
completion of the repricing of its senior secured credit
facility, including its $1.2 billion outstanding term loan
facility and its $250 million revolving credit facility.
The Firm’s Corporate and Securities practice group
represented a NYSE-listed company in the completion of a
cash tender offer of all of its $300 million outstanding senior
notes and the solicitation of consents from the holders
to adopt certain amendments to the related Indenture.
The Firm’s Corporate and Securities practice group
represented a leading provider of diverse consumer products
in the successful completion of a $250 million facilities
increase under its senior credit facility.
The Firm’s Corporate and Securities practice group
represented a public company in connection with the
repurchase of an aggregate of $250 million of common
stock pursuant to an Accelerated Stock Purchase Agreement.
The Firm’s Real Estate practice group represented a
property owner near the Highline in the successful sale of
development rights, along with the grant of a mutually
beneficial light and air easement.
The Firm’s Real Estate practice group represented a
nationally recognized clothing retailer in the negotiation of a
lease for a new retail site within a center owned and operated
by a prominent high-end shopping center operator.
The Firm’s Real Estate practice group represented a New
York Cooperative Corporation in the successful refinance
of the property’s $10 million mortgage.
The Firm’s Real Estate practice group represented a
New York City developer in the purchase of unused
development rights from the owner of an adjacent property
in addition to the purchase of floor area zoning bonus
development rights generated by affordable housing
floor area, issued under the inclusionary housing
program set forth in Sections 23-90 through 23-94 of
the Zoning Resolution of the City of New York.
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